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Forfeiting assets has increasingly become a goal of fed-
eral and state law enforcement operations. In 2014, for 
example, DOJ took $4.5 billion through forfeitures, up 

from $580 million in 2005.1  
This increased focus on what has become known as 

“policing for profit” has brought scrutiny from the public, 
the legislature, and, more recently, the courts.  

The goal of this article is to provide defense counsel 
with recent updates to forfeiture law, primarily focusing on 
issues related to pretrial seizure and attorney’s fees from 
cases such as Kaley v. United States (SCOTUS), Luis v. 
United States (SCOTUS) and United States v. Chamberlain 
(Fourth Circuit). This article also discusses the current and 
potential future impact of the Supreme Court’s recent deci-
sions in Honeycutt v. United States and Timbs v. Indiana. 

To fully understand the changes to the legal land-
scape wrought by recent cases, it is important to lay 
some groundwork by briefly setting forth the difference 
between civil and criminal forfeiture and discussing the 
majority and dissenting opinions in two seminal forfei-
ture cases, Monsanto and Caplin & Drysdale. 

 

I.    Background 

a.    Statutory Background 
Civil asset forfeiture has long existed in the United 

States. By contrast, criminal forfeiture was essentially 

outlawed by the First Congress and was only established 
in American law in 1970.2  

The primary conceptual difference between civil 
and criminal forfeiture is that civil forfeiture operates 
under the idea that property involved in or obtained 
through crime is itself “guilty” (i.e., contraband), where-
as the purpose of criminal forfeiture is punishment.3  

The concept underlying civil, or “in rem,” forfei-
ture is that no one can own contraband, and, absent 
any legitimate owner, contraband is “owned” by the 
government from its creation. Civil forfeitures thus 
merely restore property to its “rightful owner,” the 
government. For example, heroin generally cannot 
legally belong to anyone, so the only entity entitled to 
possess or “own” it is the government. Moreover, 
because the contraband is owned by the government 
from its creation, any proceeds from its sale also 
belong to the government. Contraband and proceeds 
from the sale of contraband are generally referred to 
as “tainted” assets.  

Criminal forfeiture, by contrast, punishes indi-
viduals. It does so not only by taking tainted assets 
from those convicted of crime, but also by taking 
“substitute assets” from convicted people if they have 
disposed of or otherwise dissipated tainted property 
such that it is not available for forfeiture at the time 
of conviction. This substitution is defined by law at 
21 U.S.C. § 853(p), and it can only occur when that 
subsection is satisfied.4  

Procedurally, criminal forfeiture proceedings 
operate as an adjunct to the criminal prosecution and 
are instituted by the filing of a forfeiture notice in an 
indictment or information. Civil forfeiture proceed-
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ings are instituted by the filing of a 
civil complaint, with the subject prop-
erty as the defendant. The government 
also has the authority to seek “admin-
istrative forfeitures,” with the property 
owner’s consent.  

 
b.    Monsanto and  

Caplin & Drysdale 
The U.S. Supreme Court has referred 

to preliminary injunctions as “the nuclear 
weapon of the law”5 and has further recog-
nized that “erroneous deprivation of the 
right to counsel of choice … unquestion-
ably qualifies as ‘structural error.’”6 Yet in 
the context of both civil and criminal for-
feiture, pretrial seizures have become com-
mon due to the Supreme Court’s 1989 
holdings in Monsanto and Caplin & 
Drysdale. Those cases allow pretrial and 
postverdict seizures of tainted assets need-
ed to hire counsel on a probable cause 
showing that the assets in question will be 
forfeitable upon conviction, even if those 
assets are needed to hire counsel.  

A detailed analysis of the related 
Monsanto and Caplin & Drysdale opinions 
is beyond the scope of this article. 
However, it is noteworthy that the 
majority’s rationale is based, in part, on 
the determination that “the government 
has a legitimate interest in depriving 
criminals of economic power … to retain 
counsel of choice.”7 The Court noted that 
this concept is “unsettling,” but referenced 
“‘the harsh reality that the quality of a 
criminal defendant’s representation 
frequently may turn on his ability to retain 
the best counsel money can buy.’”8 The 
majority recognized that the pretrial 
seizure “provisions are powerful weapons 
in the war on crime; like any such 
weapons, their impact can be devastating 
when used unjustly.” But it found that 
“[c]ases involving particular abuses can be 
dealt with individually by the lower courts, 
when (and if) any such cases arise.”9  

The four dissenting justices 
authored an opinion that every criminal 
defense lawyer should study. Ultimately, 
the dissent believed that 

 
it is unseemly and unjust for 
the government to beggar 
those it prosecutes in order to 
disable their defense at trial. 
… [The majority fails to rec-
ognize the] devastating conse-
quences of attorney’s fee for-
feiture for the integrity of our 
adversarial system of justice.[10] 

 

It is impossible to know the degree 
to which Monsanto and Caplin & 
Drysdale have contributed to the vir-

tual non-existence of federal criminal 
jury trials today. Fortunately, however, 
the current Supreme Court has recent-
ly provided some (albeit narrow) limi-
tations to the government’s forfeiture 
powers, which are discussed below.  

 

II.   Recent Developments  
in Forfeiture Law 
In 2014 and 2016, the Supreme 

Court addressed criminal forfeiture 
issues related to pretrial seizures, and, 
in 2017, the Fourth Circuit issued a 
unanimous en banc decision that 
ended the anomalous practice in the 
Fourth Circuit of allowing the govern-
ment to restrain untainted assets pre-
trial pursuant to the criminal forfeiture 
statutes. Then in February 2019, the 
Court addressed whether the Excessive 
Fines Clause of the Eighth Amendment 
applies to the States. In so doing, the 
Court may have provided new force to 
Eighth Amendment challenges to fed-
eral and state monetary punishments 
and pretrial seizures and restraints in 
advance of such punishments. 

The following discusses each of 
those cases. 

 
a.    Kaley 
Since Monsanto and Caplin & 

Drysdale, courts have struggled to pro-
tect defendants’ right to counsel by 
allowing defendants to challenge grand 
jury probable cause determinations 
related to forfeiture in two respects: (1) 
whether probable cause exists to 
believe that the defendants committed 
the crime alleged; and (2) whether 
probable cause exists to believe that the 
restrained funds have the requisite 
connection to that alleged offense.  

In 2014, the Supreme Court 
addressed the first of these challenges 
in Kaley v. United States.11 In a 6-3 
decision,12 the Court held that, just as 
defendants cannot challenge the 
charges on the ground that the grand 
jury lacked probable cause to indict, 
defendants cannot challenge the prob-
able cause determination that the 
defendant committed an offense per-
mitting forfeiture.  

Importantly, although the Court 
did not decide whether defendants 
could challenge a grand jury’s finding 
that the property listed in the forfei-
ture count is connected to the alleged 
offense, the Court indicated its sup-
port for such challenges, noting with 
favor that “the lower courts … have 
uniformly allowed the defendant to 
litigate” this issue. The Court 

explained that “the tracing of assets is 
a technical matter far removed from 
the grand jury’s core competence and 
traditional function.”13 

Thus, under Kaley, although 
defense lawyers can no longer chal-
lenge pretrial seizures on the ground 
that the grand jury lacked probable 
cause to believe that the defendant 
committed the charged offense, lawyers 
can still challenge the grand jury’s 
probable cause determination related 
to traceability. Because a quick reading 
of Kaley may suggest otherwise, 
lawyers should be prepared to defend 
such challenges and to explain the lim-
ited nature of the Kaley holding.  

 
b.    Luis 
Unlike 21 U.S.C. § 853(e)(1), 

which limits pretrial restraints  
to tainted assets, in 18 U.S.C.  
§ 1345(b)(2)(B)(i), Congress author-
ized pretrial restraint of untainted 
assets through the commencement of 
a civil action for a restraining order on 
untainted assets belonging to a crimi-
nal defendant accused of violating fed-
eral health care or banking laws.  

In Luis, the question was whether, 
before conviction, the government 
may utilize § 1345(b)(2)(B)(i) to 
restrain untainted assets that a defen-
dant needs to hire counsel.14 The case 
produced four opinions, each of which 
is discussed below. 

 
i.      The Decision 
a.       Plurality 
A four-justice plurality of the 

Supreme Court determined that the 
Sixth Amendment prohibits preconvic-
tion restraint of assets not tainted by 
criminal conduct and needed to pay “a 
reasonable fee for the assistance of coun-
sel.”15 The plurality referred to untainted 
or substitute assets as “innocent assets,”16 
and it highlighted three “basic consider-
ations” leading to its holding.  

First, the court balanced the inter-
ests at issue and found that the “funda-
mental Sixth Amendment right to 
assistance of counsel” outweighs both 
“the government’s interest in securing 
its punishment of choice [i.e., forfei-
ture], as well as a victim’s interest in 
securing restitution.”17 The plurality 
explained, these government interests 
do not “enjoy constitutional protec-
tion,” and thus, “compared to the right 
of counsel of choice, they lie some-
what further from the heart of a fair, 
effective criminal justice system.”18  

Second, the plurality noted that 
the common law provides no support 
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for allowing the government to deprive 
an accused (but not convicted) person 
of his right to spend his own legiti-
mately earned funds on his defense; 
rather, the “relevant, common law legal 
tradition … argues to the contrary.”19  

Third, in echoing the Caplin & 
Drysdale dissent, the plurality noted: 

 
[A]s a practical matter, accept-
ing the government’s position 
[w]ould erode the right to 
counsel considerably. … 
[D]efendants, often rendered 
indigent, would fall back upon 
publicly paid counsel, includ-
ing overworked and underpaid 
public defenders. … [Thus,] 
accepting the government’s 
views would render less effec-
tive the basic right the Sixth 
Amendment seeks to protect.[20]  

 
The plurality distinguished 

Monsanto and Caplin & Drysdale on the 
ground that those cases dealt with pre-
trial restraint of tainted assets, whereas 
Luis’ restrained assets are untainted.21 

In sum, under the plurality opin-
ion in Luis, a defendant has a right to 
use untainted assets (which the Court 
referred to as “innocent assets”) to pay 
a reasonable attorney fee. The Court 
noted that district courts will be 
responsible for determining both the 
need for release of assets and for deter-
mining the reasonableness of the fee. 

Importantly, although the Luis plu-
rality limits defendants to challenging 
pretrial restraints of untainted assets 
needed to hire counsel, this limitation 
only applies when the government uti-
lizes § 1345(b)(2)(B)(i) to restrain such 
assets. As discussed below, the govern-
ment may not restrain untainted assets 
pursuant to the typical criminal forfei-
ture pretrial restraint statute, 21 U.S.C.  
§ 853(e)(1). Thus, when the govern-
ment restrains untainted assets pretrial 
pursuant to § 853, the defendant can 
challenge the restraint irrespective of 
whether the restrained assets are need-
ed to hire counsel.  

 
b.       Concurrence 
Justice Thomas cast the deciding 

concurring vote in Luis. He rejected 

the plurality’s balancing test, and 
instead proposed a straightforward 
rule under which “[a] criminal defen-
dant’s untainted assets are protected 
[by the Sixth Amendment] from gov-
ernment interference before trial and 
judgment,” full stop.22  

Under this proposed bright line 
rule, any pretrial restraint upon 
untainted or substitute assets would be 
unconstitutional.23 This broader rule 
would not only protect attorney’s fees; 
it would render unconstitutional any 
preconviction restraint or seizure (or 
any law authorizing preconviction 
restraint or seizure) of untainted 
assets in anticipation of forfeiture.  

The Court in Luis was not asked to 
find § 1345 unconstitutional on this 
ground, so it remains to be seen whether 
a majority of the Court would agree 
with this proposed rule.  

 
c.        Dissents 
The dissenters filed two separate 

opinions. Kennedy (who joined the 
Monsanto and Caplin & Drysdale major-
ity) filed an opinion in which Alito 
joined. Kagan filed a short, but impor-
tant, dissenting opinion.  

Justice Kennedy’s dissent argued 
that “[t]he principle the Court 
announced in Caplin & Drysdale and 
Monsanto controls the result.”24 
Specifically, Justice Kennedy reiterated 
the idea set forth in Monsanto that 
defendants subject to pretrial seizures 

are “not barred” from hiring a lawyer 
who is “willing to represent [them] in 
the hopes that their fees would be paid 
at some future point.”25 (He did not 
address the fact that such a contin-
gency fee would likely violate the 
ethics rules of nearly every state.) He 
also claimed that the Court’s “holding 
rewards criminals who hurry to spend, 
conceal, or launder stolen property.”26  

Although Justice Kagan’s dissent is 
only five paragraphs, it provides hope 
that the Monsanto decision may one day 
be overturned. Justice Kagan’s dissent 
begins, “I find … Monsanto … a trou-
bling decision.”27 It continues:  

 
It is one thing to hold … that 
a convicted felon has no Sixth 
Amendment right to pay his 

lawyer with funds adjudged 
forfeitable. … But it is quite 
another thing to say that the 
government may, prior to 
trial, freeze assets that a 
defendant needs to hire an 
attorney, based on nothing 
more than “probable cause to 
believe that the property will 
ultimately be forfeitable.”[28] 
At that time “the presumption 
of innocence still applies,” 
and the government’s interest 
in the assets is wholly contin-
gent on future judgments of 
conviction and forfeiture.[29] 

 

However, Justice Kagan explained, 
“the correctness of Monsanto is not at 
issue today[, because] Petitioner … has 
not asked th[e] Court either to over-
rule or to modify that decision.”30 
Thus, “because Luis takes Monsanto as 
a given, the Court must do so as well.”31 

 
ii.     The Implications 
The direct implications of Luis are 

limited because most circuits already 
prohibited pretrial restraint of untaint-
ed assets pursuant to 21 U.S.C.  
§ 853(e), which is the statute used for 
nearly all pretrial restraining orders in 
anticipation of forfeiture. Thus, Luis 
only applies directly to the small subset 
of restraints pursuant to 18 U.S.C.  
§ 1345. That statute only applies to 
healthcare and bank fraud cases, and its 
plain language requires the attorney 
general to commence a separate civil 
action to obtain a restraining order. 

However, Luis is an important deci-
sion because it solidifies the unanimous 
circuit level position that defendants 
have a Sixth Amendment right to utilize 
untainted assets to pay reasonable attor-
ney’s fees. It also indicates that at least six 
Justices are uncomfortable with a broad 
reading of Monsanto and provides some 
indication that a majority of current 
Justices may find the joint dissent from 
Monsanto and Caplin & Drysdale more 
persuasive than the majority opinions. 
This last implication gives some hope to 
practitioners thinking of challenging 
particularly egregious or burdensome 
pretrial restraints or seizures, even if 
those restraints are imposed on assets 
considered tainted, as such challenges 
may provide a vehicle for the Court to 
overturn or to further limit the holdings 
of Monsanto and/or Caplin & Drysdale.  

Finally, case law continues to devel-
op following the issuance of Luis. Issues 
being addressed include whether Luis 
requires release of untainted assets 
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between conviction and appeal, and 
whether the holding of Luis is retroac-
tive to cases on collateral review.  

With respect to the former issue, the 
courts of appeals that have addressed 
whether untainted assets are subject to 
release for paying appellate counsel have 
concluded that, after conviction, untainted 
assets may be seized or restrained, even if 
such restraints prevent the convicted 
defendant from hiring appellate counsel of 
choice. These holdings are based on the 
fact that the Supreme Court’s holding of 
Caplin & Drysdale directly addressed this 
issue, and that the holding of Luis did not 
overturn Caplin & Drysdale but instead 
only limited preconviction seizures of 
untainted assets.32 Thus, practitioners 
should consider whether to include in 
their pretrial fees a provision of funds to 
cover potential appellate work, so that 
clients are not without retained appellate 
counsel in the event of a conviction at trial.  

Regarding the retroactivity of Luis 
on collateral review, a number of dis-
trict courts have determined that Luis 
is not retroactive, but the U.S. District 
Court for the District of New Mexico 
recently issued a certificate of appeala-
bility on this issue, noting that there is 
no circuit level precedent addressing 
the question.33 And the Tenth Circuit 
heard oral argument on this issue on 
Jan. 22, 2019.34  

Appellant asserted, at oral argu-
ment, that his case rises or falls on 
whether Luis establishes a “watershed 
rule of criminal procedure” under 
Teague,35 and the panel seemed to 
agree.36 Since the issuance of Teague, 
the Supreme Court has refused to con-
fer watershed status on a single proce-
dural rule.37 Indeed, the only proce-
dural rule the Court has deemed suffi-
ciently critical to meet the test for 
being a watershed rule is the right to 
counsel found in Gideon v. 
Wainwright.38 Although the Supreme 
Court has equated the right to counsel 
with the right to counsel of choice,39 
given the stringent nature of the 
watershed rule test, this argument may 
be a longshot. 

 
c.     Honeycutt  
i.      The Decision 
In addition to Sixth Amendment 

issues, forfeitures involve taking prop-
erty as punishment and thus implicate 
due process. Unfortunately, courts 
have often viewed forfeiture as a reme-
dial tool and have, therefore, not 
required the government to adhere 
strictly to statutory authority when 
forfeiting assets.40 A prime example of 

courts’ permissive approach to forfei-
tures was the fact that every circuit 
except the D.C. Circuit authorized 
joint and several forfeiture money 
judgments, despite a conspicuous 
absence of statutory authority for 
them. With the issuance of the 
Supreme Court’s unanimous opinion 
in Honeycutt v. United States,41 which 
rejected this almost unanimous circuit 
position, there is some reason to 
believe that the permissive forfeiture 
era is coming to an end. 

In Honeycutt, the Court unani-
mously held that the plain language of 
21 U.S.C. § 853(a)(1) prohibits the 
imposition of joint and several forfeiture 
judgments.42 Specifically, § 853(a)(1) 
reads: “any property constituting, or 
derived from, any proceeds the person 
obtained, directly or indirectly, as the 
result of such violation [is forfeitable.]” 
The Court focused on the word 
“obtained” and held that this statutory 
language “limits forfeiture to property 
the defendant ‘obtained.’” Thus, the 
Court held that forfeiture pursuant to  
§ 853(a)(1) is limited to property the 
defendant himself actually acquired as 
the result of the crime, and further 
noted that the provision does not permit 
forfeiture of property from a co-conspir-
ator who did not personally obtain any 
funds as a result of the offense.  

Importantly, the Court rejected the 
government’s argument that “‘Congress 
… must be presumed to have legislated 
against the background principles of 
conspiracy liability’” when it passed  
§ 853.43 The Court instead adopted a 
plain reading of the statutory language.44 
The Court then noted that “as is clear 
from its text and structure, § 853 main-
tains traditional in rem forfeiture’s focus 
on tainted property unless one of the 
preconditions of § 853(p) exists.”45 In 
support of this finding that § 853 focuses 
on tainted property, the Court referred to 
the plurality opinion in Luis, citing Luis 
for the proposition that “the Court has 
previously acknowledged that § 853(c) 
applies to tainted property only.”46  

 
ii.     The Implications 
From the Court’s discussion, it is 

unclear whether its holding prohibiting 
joint and several liability in criminal for-
feiture is limited to forfeitures based on 
statutory provisions that contain the 
word “obtained,” or whether the holding 
applies broadly to all criminal forfeiture 
statutes. The circuits are divided on this 
issue, with the Third, Fifth, and Eleventh 
Circuits applying Honeycutt broadly to 
statutes and subsections that do not 

include the word “obtained,”47 and the 
Sixth Circuit reading the holding as being 
applicable only to forfeiture provisions 
authorizing forfeiture of property “the 
defendant obtained.”48 The Second Circuit 
is poised to hear the issue soon as well.49  

Courts have also grappled with  
§ 2255 motions to correct sentences 
based on Honeycutt. However, thus far, 
district courts have rejected the argu-
ment that Honeycutt is retroactive to 
cases on collateral review based both 
on the Teague anti-retroactivity stan-
dards — finding that Honeycutt 
announced a “new rule” and that the 
rule is procedural as opposed to sub-
stantive50 — and based on the require-
ment that a § 2255 motion relate to the 
length of a custodial sentence and not 
a financial aspect of the sentence.51 

Another issue raised but left unde-
cided by Honeycutt is whether forfei-
ture money judgments are authorized 
in the first place. The issue arose pri-
marily based on the logic of the 
Honeycutt decision, in which the 
Court focused on the plain text of the 
forfeiture statutes and established that 
the statutory language itself provides 
the outer bounds of the government’s 
forfeiture authority. Despite being ref-
erenced in Federal Rule of Criminal 
Procedure 32.2, the statutory text does 
not authorize money judgments. 
Justice Kagan recognized and 
expressed this fact during the 
Honeycutt oral argument when she 
labeled forfeiture money judgments 
“extra-statutory” mechanisms.52  

Although defendants’ challenges 
to forfeiture money judgments in light 
of this logic and Justice Kagan’s com-
ment have, thus far, been unsuccess-
ful, these challenges have led to an 
important concession by the Office of 
the Solicitor General. In a court-
ordered response to a petition for cer-
tiorari on the issue, the Solicitor 
General’s Office wrote, “in light of this 
Court’s decision in Honeycutt … the 
government no longer takes the posi-
tion that it can enforce a forfeiture 
money judgment … by seizing the 
defendant’s property using mecha-
nisms outside the applicable forfeiture 
statutes.”53 “[T]he government now 
agrees … that … a forfeiture money 
judgment reflects the district court’s 
determination of the defendant’s for-
feiture liability and serves as the basis 
for subsequent enforcement under the 
applicable forfeiture statutes[,]” but 
that the government can only collect 
substitute assets by making the show-
ing required by § 853(p).54 
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This is a major concession 
because, under this interpretation, a 
forfeiture money judgment does not 
immediately become a civil judgment 
collectable through writs of garnish-
ment and execution. Instead, to collect 
on the forfeiture money judgment, the 
government must return to court to 
overcome a contested showing 
required by § 853(p) that tainted prop-
erty of equivalent value to the amount 
of untainted assets the government 
seeks to collect was placed beyond 
reach of the government through an 
“act or omission of the defendant.”55 In 
practice, this factual and procedural 
hurdle (if adhered to) should signifi-
cantly reduce collection actions based 
on forfeiture money judgments. 

Ultimately, Honeycutt may signal 
that the Court is carefully reviewing 
forfeiture actions to ensure strict 
adherence to the text of the forfeiture 
statutes. Defense lawyers should wel-
come such scrutiny and should contin-
ue to challenge money judgments and 
other extra-statutory forfeiture efforts, 
even those that are well-established in 
circuit precedent. After all, Honeycutt 
was a unanimous Supreme Court 
opinion that overturned nearly unani-
mous contrary circuit precedent. 

 
d.    Chamberlain 
Honeycutt and Luis have also had a 

major positive impact in the Fourth 
Circuit, where, until 2017, the govern-
ment could seize or restrain untainted 
assets pretrial pursuant to § 853(e).  

Following the Monsanto and 
Caplin & Drysdale decisions, the 
Fourth Circuit was the first circuit to 
consider whether the government was 
authorized to restrain untainted (i.e., 
substitute or “innocent”) assets pretri-
al under 21 U.S.C. § 853(e) (which was 
then § 853(c)). In 1990, a panel of the 
Fourth Circuit, including Retired 
Justice Powell, considered this ques-
tion. The panel held that § 853(e) 
authorizes pretrial restraint of substi-
tute assets. In reaching this determina-
tion, the panel relied primarily on the 
following quotation from the majori-
ty’s opinion in Monsanto: “The gov-
ernment may ‘seize property based on 
a finding of probable cause to believe 
that the property will ultimately be 
proven forfeitable.’”  

Every other circuit to address the 
issue rejected the Fourth Circuit’s 
holding. However, until 2017, the 
Fourth Circuit refused to change its 
anomalous rule. The Fourth Circuit’s 
position changed when, after oral 

argument in United States v. 
Chamberlain,56 the Office of the 
Solicitor General took the position in 
its Honeycutt briefing that § 853(e)(1) 
does not authorize pretrial restraint of 
untainted assets. Once Chamberlain’s 
counsel (including the author) 
brought the government’s position in 
Honeycutt to the Fourth Circuit’s 
attention, the Fourth Circuit sua 
sponte granted rehearing en banc 
(before issuing a panel decision). At 
that point, the government conceded 
that the Fourth Circuit’s position was 
contrary to statute. The en banc court 
then unanimously overruled its prior 
precedent and held that “[t]he plain 
language of [§ 853(e)] provides no 
authority to restrain substitute assets 
prior to trial.”57 In doing so, the court 
cited to the discussion in the Luis plu-
rality opinion that noted that “Section 
853(e) ‘explicitly authorizes restrain-
ing orders or injunctions against 
‘property described in subsection (a) 
of this section’ (i.e., tainted assets).’”58 

This ruling will not only expand 
access to counsel of choice in the 
Fourth Circuit; it will also protect 
defendants from overbroad seizures 
and restraints designed to put undue 
pressure on uncharged individuals to 
plead guilty prior to indictment and 
will thus protect the presumption of 
innocence. As such, Chamberlain is 
another example of the Court’s 
Honeycutt and Luis decisions helping 
to restore, to some degree, the balance 
of power between the federal govern-
ment and people accused of offenses 
— a balance of power that had been 
tilted largely in the government’s favor 
by the Monsanto and Caplin & 
Drysdale decisions. 

 
e.    Timbs 
The Supreme Court issued its deci-

sion in Timbs v. Indiana on Feb. 20, 2019.  
Petitioner Timbs was charged by 

the State with dealing heroin and 
pleaded guilty.59 At the time of his 
arrest, the police seized a Land Rover 
that Petitioner had purchased for 
$42,000 with untainted funds (i.e., 
money he received from an insurance 
policy when his father died). After 
Petitioner’s conviction, the State insti-
tuted a civil forfeiture action to forfeit 
the Land Rover. Observing that 
Petitioner had purchased the vehicle 
for more than four times the maxi-
mum $10,000 monetary fine assess-
able against him for his drug convic-
tion, the trial court determined that 
the forfeiture would be grossly dispro-

portionate in violation of the Eighth 
Amendment’s Excessive Fines Clause. 
The court of appeals affirmed. But the 
Indiana Supreme Court reversed, 
holding that the Eighth Amendment’s 
Excessive Fines Clause did not apply 
to the States.  

The question presented to the U.S. 
Supreme Court was whether “the Eighth 
Amendment’s Excessive Fines Clause 
[is] an ‘incorporated’ protection appli-
cable to the States under the Fourteenth 
Amendment’s Due Process Clause?”60 

 
i.      Decision and Opinions 
The Court’s holding was straight-

forward and unanimous. The Eighth 
Amendment’s Excessive Fines Clause is 
applicable to the States. Only Justice 
Thomas declined to join the majority 
opinion, which held that the clause is 
incorporated by the Fourteenth 
Amendment’s Due Process Clause. 
Justice Thomas concurred in the judg-
ment but submitted that the incorpo-
rating clause should be the Fourteenth 
Amendment’s Privileges or Immunities 
Clause. Justice Gorsuch joined the 
majority opinion but filed a separate 
concurring opinion in which he agreed 
with Justice Thomas that “the appropri-
ate vehicle for incorporation may well 
be the … Privileges or Immunities 
Clause … [but concluded that] nothing 
in this case turns on that question. …”61 

 
ii.     Implications 
The direct impact of the Court’s 

holding that the Excessive Fines Clause 
applies to the States may be limited 
because “all 50 States have a constitu-
tional provision prohibiting the impo-
sition of excessive fines either directly 
or by requiring proportionality,”62 and 
because the Court did not opine on 
the substantive issue of whether the 
forfeiture of the $42,000 was indeed 
grossly disproportionate under the 
Excessive Fines Clause.  

However, the Court’s discussion 
provides useful material for practi-
tioners seeking to challenge forfeitures 
as excessive under the clause. For 
example, the Court noted that the 
clause was an outgrowth of, among 
other things, the Magna Carta, which 
the Court explained “required that 
economic sanctions ‘be proportioned 
to the wrong’ and ‘not be so large as to 
deprive [an offender] of his liveli-
hood.’”63 The Court also found that 
there is “good reason [for] the protec-
tion against excessive fines,” including 
that such “fines can be used … to 
retaliate against or chill the speech of 



political enemies” and that “fines may 
be employed ‘in a measure out of 
accord with the penal goals of retribu-
tion and deterrence’ [because] ‘fines 
are a source of revenue,’ while other 
forms of punishment ‘cost a State 
money.’”64 Finally, the Court reiterated 
that “‘it makes sense to scrutinize gov-
ernmental action more closely when 
the State stands to benefit[.]’”65  

Thus, in addition to providing 
another clear legal basis for challeng-
ing disproportionate forfeitures, the 
Court’s analysis may provide a basis 
for challenging forfeiture judgments, 
including forfeiture money judgments, 
that exceed a defendant’s current 
wealth, otherwise substantially deprive 
defendants of their livelihood, or are 
imposed irrespective of ability to pay.  

This observation is particularly 
important in the context of forfeiture 
provisions, such as federal forfeitures, 
that are generally deemed mandatory 
and are typically imposed irrespective 
of a defendant’s ability to pay. This 
statutory scheme may well violate the 
Eighth Amendment’s Excessive Fines 
Clause when applied to individuals 
who lack an ability to pay. For, as 
Justice Thomas noted in concurrence, 
the Excessive Fines Clause was based 
in part on the experience in England 

of the Star Chamber and other courts 
that “‘most notoriously departed from 
all Rules of Justice and Equity, in the 
Imposition of Fines …’ without ‘any 
Regard to the Nature of the Offences, 
or the Ability of the Persons.’”66 

Therefore, practitioners should 
object on Eighth Amendment grounds 
to forfeitures (and pretrial seizures 
and restraining orders in advance of 
forfeitures) that approach or exceed a 
client’s present wealth, that otherwise 
substantially deprive clients of their 
ability to earn a living, or that are 
imposed without consideration of the 
individual’s ability to pay.67 

Similar arguments can be made to 
challenge restitution orders. For, 
under the Mandatory Victim 
Restitution Act (MVRA),68 the amount 
of restitution imposed for offenses 
covered by the Act must be determined 
irrespective of the defendant’s ability 
to pay.69 Although the terms of pay-
ment are supposed to be tied to the 
defendant’s ability to pay,70 U.S. 
Attorney’s Offices have argued that the 
government’s authority to collect 
restitution is not limited by the pay-
ment terms set forth in restitution 
orders, and some courts have agreed.71 
Based on the Court’s explanation of 
the meaning of the Excessive Fines 
Clause in Timbs, however, that posi-
tion may violate not only the MVRA 
but also the Eighth Amendment. 

In sum, although the limited hold-
ing of Timbs may not have a profound 
direct impact on the imposition of 
monetary penalties, the Court’s expla-
nation of the meaning of the Excessive 
Fines Clause could be used to limit 
some of the most debilitating forfeiture 
and restitution orders (including pre-
trial seizures and restraints), which 
have historically been deemed manda-
tory and required to be imposed irre-
spective of a defendant’s individual 
financial circumstances. 

 

III. Conclusion 

Forfeiture is an extremely power-
ful tool. Despite being a criminal pun-
ishment, its enabling statutes state that 
its imposition is mandatory when 
appropriate.72 And courts agree that 
forfeiture is a separate penalty from 
restitution, meaning that, in virtually 
every financial case, the defendant may 
be ordered to pay what is, in essence, 
double restitution73 — and will then 
also face a potential fine. Moreover, 
unlike restitution and fines, “money 
judgment” forfeitures are often 

imposed irrespective of the defen-
dant’s ability to pay.74 

As noted, Timbs may provide 
renewed grounds to challenge forfei-
tures, pretrial restraints and seizures, and 
other monetary penalties that do not 
consider the defendant’s ability to pay.  

One additional argument practi-
tioners should consider raising in 
opposition to the imposition of forfei-
ture in cases where the defendant lacks 
the ability to pay restitution is that the 
plain language of 18 U.S.C. § 3572(b) 
seems to prohibit forfeiture in such 
cases. Although the subsection is enti-
tled “Fine Not to Impair Ability to 
Make Restitution,” the provision reads: 
“If, as a result of a conviction, the 
defendant has the obligation to make 
restitution to a victim of the offense, 
other than the United States, the court 
shall impose a fine or other monetary 
penalty only to the extent that such 
fine or penalty will not impair the 
ability of the defendant to make resti-
tution.” Because forfeiture is a “mone-
tary penalty,”75 the plain language of 
this statute should prohibit forfeiture 
if it would impair the defendant’s abil-
ity to pay restitution.  

Ultimately, the forfeiture statutes 
provide prosecutors with “a nuclear 
weapon” to seize or restrain assets 
before conviction. Luis, Honeycutt and 
Timbs indicate that the Supreme Court 
may be taking a hard look at the act of 
forfeiture and at pretrial seizures and 
restraints in advance of forfeiture. The 
Supreme Court appears to recognize 
the deleterious effect such acts can 
have on the integrity and fairness of 
the criminal justice system. Defense 
lawyers should take note and should 
continue bringing constitutional and 
statutory challenges to actions that — 
although accepted by circuit prece-
dent, or even Supreme Court authority 
— appear to violate the plain language 
of the forfeiture statutes or defen-
dants’ fundamental rights, or which 
unduly empower the government at 
the expense of the presumption of 
innocence, the right to counsel, or the 
right of people accused of crime to 
utilize their own property as they see 
fit unless and until they are convicted. 
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(1st Cir. 2015) (“[F]orfeiture is a penalty 
imposed on a criminal independent of 
any loss to the crime victim.” (quoting 
United States v. Parsons, 109 F.3d 1002, 
1005 (4th Cir. 1997)); United States v. Alt, 83 
F.3d 779, 783 (6th Cir. 1996) (“Civil 
forfeiture is a penalty tied to commission 
of a criminal offense and unrelated to a 
specific loss by the government.” (citing 
Austin, 509 U.S. at 621-22)). n
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